
STATE  OF  CALIFORNIA -- THE  RESOURCES  AGENCY                                                                                                                                           ARNOLD SCHWARZENEGGER,  GOVERNOR 

CALIFORNIA  COASTAL  COMMISSION 
NORTH COAST DISTRICT OFFICE MAILING ADDRESS: 
710  E  STREET •  SUITE 200  P. O. BOX 4908 
EUREKA,  CA  95501-1865 EUREKA,  CA  95502-4908  
VOICE (707) 445-7833    
FACSIMILE  (707) 445-7877 

 

 

F13c 
Filed:  June  11, 2003   
49th Day:  July 30, 2003 
180th Day:  December 8, 2003 
Staff:  Jim Baskin  
Staff Report: December 1, 2006 
Hearing Date: December 15, 2006 
Commission Action:    

 
  

STAFF REPORT: REGULAR CALENDAR  
 
APPLICATION NO.:   1-02-034 
 
APPLICANT:    Naim and Louise Obeji 
 
PROJECT LOCATION: 1875 Buhne Drive, Eureka (King Salmon), 

Humboldt County (APNs 305-091-01, -02, and 305-
092-05). 
 

PROJECT DESCRIPTION: Renovate existing recreational vehicle park and 
marina including:  (1) demolish existing 1,800-
square-foot multi-purpose office/store/caretaker 
residence and replace with a 3,000-square-foot 
multi-use structure; (1) demolish existing 750-
square-foot shop building and replace with a 750-
square-foot shop building; (3) demolish existing 
boat hoist-launch structures and replace with new 
self-launch boat ramp; and (4) dedicate a 2,700-
square-foot upland park area and reconstruct a 
previously existing boat dock and ramp for public 
coastal access use. 

  
LAND USE PLAN DESIGNATION: Commercial Recreational (C-R) 
 
ZONING: Commercial Recreational with Flood Hazard 

Combining Zone (CR/F). 
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LOCAL APPROVALS RECEIVED: County of Humboldt Conditional Use Permit No. 

CUP-02-04, issued April 3, 2003, and Humboldt Bay 
Harbor, Recreation, and Conservation District 
Development Permit No. 03-05, issued December 18, 
2003. 

 
OTHER APPROVALS RECEIVED: California Department of Housing and Community 

Development Special Occupancy Park Permit. 
 
OTHER APPROVALS REQUIRED: U.S. Army Corps of Engineers FCWA Section 404 

or Nationwide Permit; Department of Boating and 
Waterways Marina Certification, and California 
Department of Fish and Game – Office of Spill 
Prevention and Response Small Craft Refueling 
Dock Certificate of Registration. 

 
SUBSTANTIVE FILE  
DOCUMENTS: (1) Coastal Development Permit De Minimis No. 1-

02-144-W; (2) County of Humboldt Local Coastal 
Program. 

 
 

SUMMARY OF STAFF RECOMMENDATION 
 
Staff recommends that the Commission DENY the coastal development permit 
application for the proposed development on the basis that the proposed project is 
inconsistent with the Coastal Act. 
 
The applicants seek authorization to install various boating, marina, and other  
improvements within the live waters of Humboldt Bay, an environmentally sensitive area 
that provides aquatic habitat to a variety of fish and wildlife species and which could be 
easily disturbed or degraded by human activities and developments.  The major issues 
raised by the application are: (a) whether the proposed development is consistent with 
Sections 30230 and 30231 of the Coastal Act which require that marine resources be 
maintained, enhanced, and where feasible, restored, that special protection be given to 
areas and species of special biological or economic significance, and that uses of the 
marine environment be carried out in a manner that will sustain the biological 
productivity of coastal waters and that will maintain healthy and optimized populations of 
all species of marine organisms; (b) whether the proposed development is consistent with 
Section 30233 of the Coastal Act which limits the allowable uses for the dredging and 
filling of open coastal waters, wetlands, and estuaries only for certain limited purposes 
including maintaining existing, or restoring vessel berthing and mooring areas, and boat 
launching ramps; and (c) whether the proposed vacation of the terminus of Halibut Street 
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would have significant adverse impacts on public access inconsistent with the policies of 
the Coastal Act. 
 
Staff recommends that the Commission find that the proposed project is inconsistent with 
the Coastal Act and deny the proposed application for the following reasons: 
 
• The proposal to renovate the park’s existing boat ramp and reconstruct a public 

boat dock and ramp, will involve the direct removal or covering of 
environmentally sensitive eelgrass beds.   An adequate mitigation and monitoring 
plan and protocols have not been provided to replace and offset the direct impacts 
to this highly-valued marine habitat vegetation.  Therefore, the development is 
inconsistent with Sections 30230, 30231, and 30233 of the Coastal Act, as the 
development would not protect affected marine biological resources, provide all 
feasible mitigation measures, or be the least environmentally damaging feasible 
alternative.  No further analysis of the proposed project is required to find the 
development inconsistent with the policies and standards of the Coastal Act and 
support denial of the project.  However, the Commission notes that even if the 
proposed uses of the site were consistent with the purposes for which Section 
30230, 30231, and 30233, which they are not, the project is also inconsistent with 
other sections of the Coastal Act, as discussed below;  

  
• The fill associated with construction of the proposed renovated sundeck would 

not be for one of the permissible uses enumerated in Coastal Act Section 
30233(a)(1) through (8); and   

 
• The development could interfere with the public’s right of access to the sea and 

water-oriented recreational activities. 
 
Staff believes the Commission cannot make the required findings under Sections 30230, 
30231, and 30233, and the public access policies of the Coastal Act.  Therefore, staff 
recommends DENIAL of the application. 
 
Commission staff continue to believe that the applicants could feasibly modify the 
proposed project to make it consistent with all applicable policies of the Coastal Act.  For 
example, if the proposed mitigation plan were to be revised to provide greater than a 
minimum 1:1 replacement for the eelgrass that would be lost in constructing the boat 
launching and docking facilities, and to include modifications to the restoration area 
layout and propagation methods for establishing the replacement eelgrass beds, as have 
been suggested by the California Department of Fish and Game, the impacts to 
environmentally sensitive habitat areas may be shown to have been reduced to less than 
significant levels, allowing for the development to be found consistent with Coastal Act 
Section 30233.  Alternately, the applicants could scale back the development proposal to 
exclude those over- and in-water portions that would adversely affect coastal marine 
biological resources.  In addition, if the proposed renovated sundeck were redesigned so 



1-02-034 
NAIM AND LOUISE OBEJI 
Page 4 
 
 
as not to encroach into Humboldt Bay, the conflict with the limitations of Section 30233 
on allowable uses of fill in coastal waters would be eliminated.  Further, if changes to the 
site plan were made to obviate the need for vacation of the Halibut Avenue street right-
of-way, potential conflicts with public access could similarly be avoided, allowing the 
development to be found consistent with the Coastal Act’s public access policies. 
  
The motion to adopt the Staff Recommendation for Denial is found on pages 5 and 
6. 
 

STAFF NOTE: 
 
1. Jurisdiction and Standard of Review 
 
The proposed project is located in the Commission’s retained jurisdiction.  Humboldt 
County has a certified LCP, but the site is within an area shown on State Lands 
Commission maps over which the state retains a public trust interest.  Therefore, the 
standard of review that the Commission must apply to the project is the Chapter 3 
policies of the Coastal Act. 
 
 
 
I. MOTION, STAFF RECOMMENDATION, AND RESOLUTION 
 
The staff recommends that the Commission adopt the following resolution: 
 

MOTION: 
I move that the Commission approve Coastal Development Permit No. 1-02-034 
pursuant to the staff recommendation. 
 

STAFF RECOMMENDATION OF DENIAL 
 
Staff recommends a NO vote.  Failure of this motion will result in denial of the permit 
and adoption of the following resolution and findings.  The motion passes only by 
affirmative vote of the majority of the Commissioners present.   
 

RESOLUTION TO APPROVE PERMIT: 
The Commission hereby denies a coastal development permit for the proposed 
development on the ground that the development will not conform to the policies 
of Chapter 3 of the Coastal Act.  Approval of the permit would not comply with 
the California Environmental Quality Act because there are feasible mitigation 
measures or alternatives that would substantially lessen the significant adverse 
impacts of the development on the environment. 
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II. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares as follows: 
 
The applicant proposes to undertake various site improvements within EZ Landings RV 
Park and Marina, an existing special occupancy park consisting of a 79-space 
combination permanent and transient mobilehome/recreational vehicle facility.  The 
subject property is located at 1875 Buhne Drive, in the unincorporated community of 
King Salmon, along the Humboldt Bay shoreline approximately two miles south of 
Eureka in Humboldt County (See Exhibit Nos. 1-3). 
 
A. Site and Project Description. 
 
1. Project Location and Setting 
 
The King Salmon community area consists of former tidelands that were partially filled 
during the mid-1900s.  Much of the area was later subdivided, mostly into 25-foot-wide 
lots that were originally used for resort cabins.  The tidelands were filled in a manner that 
created interior tidal channels within the subdivision, all of which connect to Fisherman’s 
Channel which ultimately leads to the open waters of Humboldt Bay.   The main road 
serving the community is King Salmon Avenue, which turns into Buhne Drive.  Several 
narrow dead-end streets branch off of Buhne Drive to serve the numerous residential lots, 
mobilehome/recreational vehicle parks, and coastal-dependent and coastal-related 
commercial concerns.  Buhne Drive flanks the northwest and western sides of the 
developed portions of the community, separating the residential neighborhood from a 
reclaimed mudflat and dune area that borders the open waters of Humboldt Bay further to 
the west.  This dune and Humboldt Bay shoreline area is accessible to the public.  With 
the exception of pedestrian (and possibly, portageable water craft, such as kayaks or 
small canoes) ingress down the steep riprap-revetted banks at some of the non-through 
street ends within the residential subdivision, very little public access is available to the 
tidal areas along the King Salmon/Fisherman’s Channel side of the community.   
 
The subject property is located along both sides of Halibut Avenue, the southernmost of 
the dead-end streets that branch off of Buhne Drive (see Exhibit No. 2).  The project site 
consists of three parcels comprising a combined area of approximately five acres.  The 
eastern side of the property abuts Fisherman’s Channel.  As an intertidal waterway 
immediately connecting to the open waters of Humboldt Bay, portions of the bottom of 
the Fisherman’s Channel are vegetated with patches of eelgrass (Zostera marina), an 
important marine plant species that serves as a substrate for epiphytic algae and micro-
invertebrates, provides nursery habitat for numerous species of economically important 
fish and shellfish, and is a food source for various “dabbler” waterfowl, especially brant 
(Branta bernicla) and widgeon (Anas penelope). 
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The upland portion of the property is currently developed with 79-unit combination 
mobilehome/recreational vehicle park complex which includes a dilapidated 70-slip 
boating marina and various related support facilities, including a caretaker’s residence, an 
apartment, store, office, small boat refueling depot, meeting room, storage buildings, and 
restrooms.  With the exception of small lawn and landscaped areas within the park 
complex, the majority of the property is denuded of vegetation and is surfaced with either 
asphalt-concrete or gravel surfaces.   
 
The project site is located in a developed urban area with community water and sewer 
systems provided by the Humboldt Community Services District.  The site is planned for 
commercial recreational use under the County of Humboldt’s Humboldt Bay Area Plan 
segment of its Local Coastal Program, implemented through a Commercial Recreation 
with Flood Hazard Areas zoning designation (CR/F). 
 
2. Specific Project Description 
 
The proposed project entails various renovations and new development within an existing 
mobilehome/recreational vehicle special occupancy park.  The development represents 
the second phase of an overall park renovation for which the first phase, replacement of 
the park’s water, sewage, and electrical utilities, was authorized by a waiver de minimis 
in 2003 (see Coastal Development Permit Waiver No. 1-02-144-W). The proposed 
second phase renovation work consists of the following components:  
 
• Reconstruct the decking, piles, and beams on a 2,400-square-foot sundeck; 
 
• Replace dilapidated segments of the wood-framed pontoon floating dock with 

poly-encapsulated Styrofoam dock floats; 
 
• Demolish the existing 1,800-square-foot multi-purpose office/store/caretaker 

residence and replace it with a 3,000-square-foot, two-story multi-use structure 
housing the park office, meeting room, owners’ apartment, and caretaker’s 
residence; 

 
• Demolish an existing 750-square-foot shop building and replace with a 750-

square-foot shop building; 
 
• Demolish the existing boat hoist-launch and ramp structures and replace with new 

80-foot-long by 15-foot-wide self-launch boat ramp; and  
 
• Vacate the approximately 2,678-square-foot unimproved terminus of the Halibut 

Avenue street right-of-way and dedicate an approximately 2,700-square-foot 
upland park area, improved with two picnic tables and two benches, landscaping, 
a four-space off-street parking area, and reconstructed boat dock and ramp 
facilities for public coastal access use. 
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These various project components are further described and illustrated on the site plan 
attached as Exhibit No. 4. 
 
B. Permit Authority, Exceptional Methods of Repair and Maintenance 

Activities. 
 
The submitted application includes a request for authorization of various improvements 
to several existing over-water structures within the King Salmon Slough, an arm of 
Humboldt Bay.  Coastal Act Section 30610(d) generally exempts from Coastal Act 
permitting requirements the repair or maintenance of structures that does not result in an 
addition to, or enlargement or expansion of the structure being repaired or maintained.  
However, the Commission retains authority to review certain extraordinary methods of 
repair and maintenance of existing structures that involve a risk of substantial adverse 
environmental impact as enumerated in Section 13252 of the Commission regulations. 
 
Section 30610 of the Coastal Act provides, in relevant part:   
 

Notwithstanding any other provision of this division, no coastal 
development permit shall be required pursuant to this chapter for the 
following types of development and in the following areas:  . . . 
  
(d) Repair or maintenance activities that do not result in an addition to, or 
enlargement or expansion of, the object of those repair or maintenance 
activities; provided, however, that if the commission determines that 
certain extraordinary methods of repair and maintenance involve a risk of 
substantial adverse environmental impact, it shall, by regulation, require 
that a permit be obtained pursuant to this chapter.  [Emphasis added.] 

 
Section 13252 of the Commission administrative regulations (14 CCR 13000 et seq.) 
provides, in relevant part: 
 

(a) For purposes of Public Resources Code section 30610(d), the 
following extraordinary methods of repair and maintenance shall require 
a coastal development permit because they involve a risk of substantial 
adverse environmental impact:… 
 
(3)  Any repair or maintenance to facilities or structures or work 
located in an environmentally sensitive habitat area, any sand area, within 
50 feet of the edge of a coastal bluff or environmentally sensitive habitat 
area, or within 20 feet of coastal waters or streams that include: 
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(A)  The placement or removal, whether temporary or permanent, of 
rip-rap, rocks, sand or other beach materials or any other forms of solid 
materials; 
 
(B) The presence, whether temporary or permanent, of mechanized 
equipment or construction materials. 
 

All repair and maintenance activities governed by the above 
provisions shall be subject to the permit regulations promulgated pursuant 
to the Coastal Act, including but not limited to the regulations governing 
administrative and emergency permits. The provisions of this section shall 
not be applicable to methods of repair and maintenance undertaken by the 
ports listed in Public Resources Code section 30700 unless so provided 
elsewhere in these regulations. The provisions of this section shall not be 
applicable to those activities specifically described in the document 
entitled Repair, Maintenance and Utility Hookups, adopted by the 
Commission on September 5, 1978 unless a proposed activity will have a 
risk of substantial adverse impact on public access, environmentally 
sensitive habitat area, wetlands, or public views to the ocean.…  

 
(b) Unless destroyed by natural disaster, the replacement of 50 
percent or more of a single family residence, seawall, revetment, bluff 
retaining wall, breakwater, groin, or any other structure is not repair and  
maintenance under Section 30610(d) but instead constitutes a replacement 
structure requiring a coastal development permit. [Emphasis added.] 

 
The proposed improvement of the various over-water structures are located within 20 feet 
of coastal waters and streams and therefore require a coastal development permit because 
they involve a risk of substantial adverse environmental impact.   
   
Moreover, as directed by Section 13252(b) of the administrative regulations, because the 
project components to be replaced or renovated, including the boat ramp, sundeck, 
floating dock, and public dock ramp project segments involve the replacement of greater 
than fifty percent of the original structures, these portions of the development do not 
constitute repair and maintenance activities but rather are to be considered as the 
development of replacement structures.  Consequently, a coastal development permit is 
required for these portions of the project and the applicant has applied for a permit to 
authorize the replacement of the floating docks, self-launch boat ramp and sundeck.  
Because these project elements constitute new development, the Commission is not 
limited solely to considering the method of repair and maintenance, but must 
comprehensively review the reconstruction of these structures for consistency with the 
Coastal Act. 
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C. Protection of Wetlands, Marine Biological Resources and Water Quality. 
 
Section 30107.5 of the Coastal Act defines “environmentally sensitive area” as: 
 

Any area in which plant or animal life or their habitats are either rare or 
especially valuable because of their special nature or role in the 
ecosystem and which could be easily disturbed or degraded by human 
activities and developments. 

 
Section 30108.2 of the Coastal Act defined “fill” as follows: 
 

‘Fill’ means earth or any other substance or material, including pilings 
placed for the purposes of erecting structures thereon, placed in a 
submerged area. 

 
Section 30230 of the Coastal Act states, in applicable part: 
 

Marine resources shall be maintained, enhanced, and where feasible, 
restored.  Special protection shall be given to areas and species of special 
biological or economic significance.  Uses of the marine environment 
shall be carried out in a manner that will sustain the biological 
productivity of coastal waters and that will maintain healthy populations 
of all species of marine organisms adequate for long-term commercial, 
recreational, scientific, and educational purposes. 

 
Section 30231 of the Coastal Act addresses the protection of coastal water quality in 
conjunction with development and other land use activities.  Section 30231 reads: 
 

The biological productivity and the quality of coastal waters, streams, 
wetlands, estuaries, and lakes appropriate to maintain optimum 
populations of marine organisms and the protection of human health shall 
be maintained and, where feasible, restored through, among other means, 
minimizing adverse effects of wastewater discharges and entrainment, 
controlling runoff, preventing depletion of ground water supplies and 
substantially interference with the surface water flow, encouraging, 
wastewater reclamation, maintaining natural vegetation buffer areas that 
protect riparian habitats, and minimizing alteration of natural streams. 

 
Section 30233 of the Coastal Act provides as follows, in applicable part: 
 

(a) The diking, filling, or dredging of open coastal waters, wetlands, 
estuaries, and lakes shall be permitted in accordance with other 
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applicable provisions of this division, where there is no feasible1 less 
environmentally damaging alternative, and where feasible mitigation 
measures have been provided to minimize adverse environmental effects, 
and shall be limited to the following: 
 
(l) New or expanded port, energy, and coastal-dependent industrial 

facilities, including commercial fishing facilities. 
 
(2) Maintaining existing, or restoring previously dredged, depths in 

existing navigational channels, turning basins, vessel berthing and 
mooring areas, and boat launching ramps. 

 
(3) In wetland areas only, entrance channels for new or expanded 

boating facilities; and in a degraded wetland, identified by the 
Department of Fish and Game pursuant to subdivision (b) of 
Section 30411, for boating facilities if, in conjunction with such 
boating facilities, a substantial portion of the degraded wetland is 
restored and maintained as a biologically productive wetland.  The 
size of the wetland area used for boating facilities, including 
berthing space, turning basins, necessary navigation channels, and 
any necessary support service facilities, shall not exceed 25 
percent of the degraded wetland. 

 
(4) In open coastal waters, other than wetlands, including streams, 

estuaries, and lakes, new or expanded boating facilities and the 
placement of structural pilings for public recreational piers that 
provide public access and recreational opportunities. 

 
(5) Incidental public service purposes, including but not limited to, 

burying cables and pipes or inspection of piers and maintenance of 
existing intake and outfall lines. 

 
(6) Mineral extraction, including sand for restoring beaches, except in 

environmentally sensitive areas. 
 
(7) Restoration purposes. 
 
(8)  Nature study, aquaculture, or similar resource dependent 

activities... 
 

                                         
1  “Feasible” is defined by Section 30108 of the Coastal Act as, “capable of being 

accomplished in a successful manner within a reasonable period of time, taking into 
account economic, environmental, social, and technological factors.” 
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(c) In addition to the other provisions of this section, diking, filling, or 
dredging in existing estuaries and wetlands shall maintain or enhance the 
functional capacity of the wetland or estuary… [Emphasis added.] 

 
The above policies set forth a number of different limitations on what development 
projects may be allowed in coastal wetlands.  For analysis purposes, the limitations can 
be grouped into four general categories or tests.  These tests are: 
 

• The purpose of the filling, diking, or dredging is for one of the uses enumerated in 
Section 30233(a);  

 
• The project has no feasible less environmentally damaging alternative;   

 
• Feasible mitigation measures have been provided to minimize adverse 

environmental effects; and 
 

• The biological productivity and functional capacity of the habitat shall be 
maintained and enhanced where feasible. 

 
1. Permissible Use for Fill, Dredging, or Diking of Coastal Waters 
 
The first test for the portions of the proposed project involving fill in coastal waters is 
whether the fill is for one of the eight allowable uses under Section 30233(a).  Among the 
allowable uses, the use which most closely match the project objectives are enumerated 
in Section 30233(a)(4) involving dredging, diking, and/or fill for “…new or expanded 
boating facilities and the placement of structural pilings for public recreational piers that 
provide public access and recreational opportunities.”  
 
The proposed fill associated with the repairs to the self-launch boat ramp and floating 
dock facilities property would entail the placement of solid material within the 
submerged areas of the Fisherman’s Channel portions of the King Salmon Slough.   This 
new fill represents a form of “new or expanded boating facilities.”  The proposed 
replacement boat ramp entails a combination of both one-to-one replacement of the 
marina’s floating dock components and redevelopment of the exiting 300 square-foot 
ramp slab with a larger 1,200-square-foot (600 square-feet at and below the mean high 
tide mark) cast-in-place, launching ramp.  Therefore, the Commission finds that the fill 
associated with the installation of the replacement floating dock components and 
redeveloped boat ramp structures are for one of the allowable uses for dredging, diking, 
and filling of coastal waters pursuant to Section 30233(a)(4) of the Coastal Act. 
 
However, with regard to the over-water portions of the proposed replacement sundeck 
and fish cleaning area, the Commission concludes that the structural fill associated with 
the decking and piles does not constitute “new or expanded boating facilities,”  but rather 
serves the function of a private, coastal-independent recreational area for the exclusive 
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use of the park patrons.  The proposed replacement sundeck also does not conform with 
any of the other seven allowable purposes for filling open coastal waters, wetlands, 
estuaries, and lakes under Section 30233(a).  Therefore, this portion of the development’s 
proposed fill is inconsistent with Section 30233(a) of the Coastal Act and must be denied. 
 
Therefore, the Commission concludes that, because portions of the proposed marina 
improvements would not entail one of the enumerated permissible development types, the 
proposed filling and dredging does not qualify as an approvable use for dredging, diking, 
or filling in coastal waters and wetlands pursuant to Section 30233(a) of the Coastal Act.  
No analysis of the consistency of the proposed development with the other three tests of 
Section 30233 is required to find that the development is inconsistent with Section 30233.  
Nonetheless, the Commission notes that, as discussed below, even if the proposed 
development was consistent with the permissible use test of Section 30233, the proposed 
development would still be inconsistent with other approval criteria within Section 30233 
of the Coastal Act, and must be denied. 
 
2. Inclusion of All Feasible Mitigation Measures  
 
Section 30233 also directs that feasible mitigation measures be provided in the design 
and siting of projects involving the filling, dredging, and/or diking of coastal waters and 
wetlands to minimize adverse environmental effects associated with the development.  
The Commission finds that all feasible mitigation measures have not been provided, 
particularly, restoration eelgrass planting at a replacement ratio, and utilizing locations 
and methodologies that would reasonable result in successful establishment of eelgrass 
beds to offset the direct loss and temporary impacts to this highly valued coastal 
biological resource. 
 
As detailed within the biological assessment and mitigation plan prepared for the project, 
the new self-launching boat ramp will entail the direct covering of approximately 50 
square-feet of eelgrass, 125 square-feet of suitable eelgrass habitat, and temporary 
construction phase impacts to an additional 275 square-feet of eelgrass.  In addition, an 
additional approximately 125 square-feet of intertidal mudflat area unsuitable for eelgrass 
would be covered by the larger ramp.  To offset these resource losses and impacts, the 
applicant is proposing, prior to construction of the new boat ramp, to harvest and replant 
the eelgrass bed located at the south-western end of the boat ramp to a slough area near 
the project site at a replacement ratio of 1:1.  The applicant’s biological consultant 
identified three potential transplanting sites as follows: 
 
Option 1 – Area F: 
 
Area F, the preferred site for replanting of this eelgrass bed, is located approximately 50 
feet to the south-west of where the bed currently resides. The close proximity of this site 
will make relocation activities practical. This area contains some eelgrass, although the 
center of this area is currently bare substrate. Replanting the eelgrass at this location will 
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result in no-net loss of eelgrass. This area is suitable habitat and if left alone eelgrass may 
colonize this area in time. 
 
Option 2 – Area C: 
 
The second option for transplanting eelgrass occurs within Area C. This area is shallow 
and currently contains a large amount of eelgrass, although the center of this area is 
currently bare substrate. This area is suitable eelgrass habitat and if left alone eelgrass 
may likely colonize the entire area in time. 
 
Option 3 – Area D and G: 
 
Areas D & G, the third option for transplanting eelgrass, is wide and gently slopes into 
Fisherman's Channel. Currently there are a couple of small, sparse of eelgrass beds in this 
area just beyond the extent of the rock and rubble (Area D). If eelgrass was replanted, it 
may further stabilize the bank along the edge of the slough, further decreasing the slope 
of the bank, eventually creating a wider area of more favorable eelgrass habitat. 
 
The eelgrass would be transplanted in clusters that retain the mud and root wads rather 
than planting the stem alone to increase the likelihood of transplanting success. 
 
This mitigation proposal was reviewed by California Department of Fish and Game staff 
and was found to be insufficient for offsetting both the permanent loss of eelgrass and 
suitable eelgrass habitat, and reducing impacts to eelgrass and its habitat to less than 
significant levels for the following reasons: 
 
• The proposed 1:1 replacement ratio is too low and would not compensate for the 

temporal and spatial losses of this marine biological resource during the time the 
transplantings are reestablishing their growth habit in the replacement area(s) 
and/or while cleared areas are being colonized by newly propagated growth from 
adjoining eelgrass beds; 

  
• The Area F revegetation area would likely revegetate itself from surrounding 

stocks and, thus, would not be the most appropriate replanting location compared 
to Area C; 

 
• The use of seed buoys to aid in the propagation of new eelgrass shoots through 

facilitating seed dispersal which, while shown to be successful at Eastern U.S. 
sites, may not be suitable for west coast conditions. 

 
The applicant’s biologist and former agent concurred with these recommendations and 
advised the applicants to modify the project proposal accordingly.  However, citing the 
added cost associated with the expanded mitigation ratio and monitoring work necessary 
to assure adequate establishment of the replacement eelgrass, the applicants chose not to 
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amend the application, either to increase the mitigation ratio and modify the restoration 
plan layout and strategies, as recommended by CDFG, or to remove those portions of the 
development involving impact to eelgrass from the permit application.  
 
Thus, notwithstanding the economic implications of providing a minimum 2:1 
replacement area for the eelgrass displaced or impacted by the project, the Commission 
finds that feasible mitigation measures that would minimize adverse environmental 
effects associated with the development exist and have not been provided.  Therefore, the 
project as proposed in inconsistent with Section 30233(a) and must be denied. 
 
3. Less Environmentally Damaging Alternatives  
 
Section 30233 further requires that any development involving the filling, dredging, 
and/or diking of coastal waters and wetlands demonstrate that no feasible less 
environmentally damaging alternative exists.  The Commission finds that, insofar as 
additional mitigation measures exist that would further reduce the development’s impacts 
on marine biological resources, a feasible less environmentally damaging alternative to 
the project exists.  Therefore, the proposed project is inconsistent with Section 30233(a) 
and must be denied. 
 
4. Maintenance and Enhancement, Where Feasible, of Biological Productivity and 

Habitat Functional Capacity 
 
Finally, Section 30233(c) requires that for any development involving diking, filling, or 
dredging in existing estuaries and wetlands, the functional capacity of the wetland or 
estuary be maintained or enhanced.  This requirement is effectively reiterated within the 
language of Sections 30230 and 30231. 
 
The Commission notes that as eelgrass beds: (1) account for about 20% of the intertidal 
habitat of Humboldt Bay; (2) play an important role in the ecology of the bay; (3) are 
highly productive ecosystems, affording  habitat to a wide variety of invertebrates, which, 
in turn, provide direct and indirect food sources for marine food chains; (4) provide 
habitat and protection, and act as a nursery for many marine species including federally 
listed juvenile salmonids; and (5) serve as spawning grounds for numerous commercial 
fish species and a food source to various internationally protected waterfowl, efforts to 
protect this highly valued biological resource by adequately offsetting direct, cumulative, 
and indirect impacts to existing eelgrass resources are necessary to the overall functional 
capacity of Humboldt Bay and maintaining viable and sustainable populations of marine 
and estuarine fauna therein.  Therefore, the Commission finds that without a mitigation 
program to fully offset these direct, indirect, and cumulative impacts the proposed project 
would not serve to maintain or enhance the functional capacity of the Humboldt Bay 
estuary inconsistent with Coastal Act Sections 30233(c), 30230, and 302312, and must be 
denied. 
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5. Conclusion 
 
The Commission finds that the proposed over- and in-water private marina and public 
access improvements  are not consistent with the requirements of Section 30233 of the 
Coastal Act, in that: (1) some of the proposed improvements involving dredging diking 
and filling of wetlands are not for one of the allowable uses enumerated within 
subsections (1) through (8) of Section 30233(a); (2) all feasible mitigation measures to 
reduce impacts on coastal biological resources have not been included; (3) a feasible, less 
environmentally damaging alternative to the proposed project exists; and (4) the 
functional capacity of the wetland or estuary would not be maintained or enhanced.  
Therefore, the proposed project is inconsistent with the dredging, diking, and filling of 
coastal waters and wetlands provisions of Coastal Act Section 30233 and the marine 
biological resource protection directives of Sections 30230 and 30231.  The Commission 
notes that even if the proposed development were to be found fully consistent with the 
fours tests of Section 30233, and with Section 30230 and 30231, the proposed 
development would still be inconsistent with the public access policies of the Coastal Act 
as discussed in Findings Section D below, and must be denied. 
 
D. Public Access. 
 
Coastal Act Section 30210 requires in applicable part that maximum public access and 
recreational opportunities be provided when consistent with public safety, private 
property rights, and natural resource protection.  Section 30211 requires in applicable part 
that development not interfere with the public’s right of access to the sea where acquired 
through legislative authorization (e.g., acceptance of land dedicated for public streets 
and/or utilities) or use (i.e., potential prescriptive rights or rights of implied dedication).  
Section 30212 requires in applicable part that public access from the nearest public 
roadway to the shoreline and along the coast be provided in new development projects, 
except in certain instances, such as when adequate access exists nearby or when the 
provision of public access would be inconsistent with public safety.  
 
The project site is located between the first public road (Highway 101) and the sea (the 
Fisherman’s Channel is considered to be an arm of the sea in this area).  Accordingly, a 
public access finding is required for the project.  
 
In applying Sections 30210, 30211 and 30212, the Commission is limited by the need to 
show that any denial of a permit application based on these sections, or any decision to 
grant a permit subject to special conditions requiring public access, is necessary to avoid 
or offset a project’s adverse impact on existing or potential public access. 
 
The subject development includes a proposal to vacate a 2,684-square-foot unimproved 
terminal portion of Halibut Avenue, a public street thoroughfare.  Halibut Avenue was 
dedicated to the County of Humboldt as part of the platting of the King Salmon 
Subdivision in the 1950s and improved shortly thereafter.  This 40-foot-wide right-of-
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way intersects with Buhne Drive, the sub-collector serving the King Salmon community, 
and extends in a general southeasterly direction approximately 500 feet to the waters of 
King Salmon Slough/Fisherman’s Channel (see Exhibit Nos. 2-4).  The vacation is being 
sought primarily so the applicants may construct the new 3,000 square-foot multi-use 
building in a location proposed within the current right-of-way.  To mitigate for the loss 
of public access to King Salmon Slough/Fisherman’s Channel currently available at the 
end of Halibut Avenue, the applicants are proposing to develop and maintain a 2,700-
square-foot public access upland support area, comprising a small park improved with 
two picnic tables, two benches, a trash receptacle, a four-space off-street parking area, 
and landscaping.  In addition, the applicants propose to reconstruct a previously-existing 
boat launch and floating dock facility that was destroyed by storm surges off of 
Humboldt Bay in the early 1990s.  The park and boat launch/dock are proposed to be 
dedicated to the County of Humboldt and maintained by the applicants under contracted 
agreement with the County. 
 
As discussed in Site and Project Description Findings Section II.A above, while public 
access is available to the bay shoreline areas to the west of the developed King Salmon 
community, similar access to King Salmon Slough/Fisherman’s channel is very limited.  
According to the applicants’ consultant, public access and water-oriented recreational use 
currently occur at the foot of Halibut Avenue, primarily in the form of picnicing and 
fishing.  Of the various dead-end roads situated throughout the King Salmon community, 
Halibut Avenue also has the distinction of having the least onerous conditions with 
respect to bank steepness and presence of riprap materials that must be traversed to 
access King Salmon Slough. 
 
The Commission notes that, while the applicants made application to the County of 
Humboldt for abandonment of the end unimproved portion of Halibut Avenue in 2002, 
the County has yet to act on the request.  Furthermore, as indicated in a memorandum 
prepared by the County’s Department of Public Works during the Community 
Development Services Department’s consideration of the related conditional use permit, 
the Public Works Department indicated that it would not support vacating portions of the 
Halibut Avenue right-of-way, specifically those proposed for development of the public 
park improvements (see Exhibit No. 8). 
 
Moreover, as Fisherman’s Channel is a navigable waterway, there is some question as to 
whether the County may legally vacate public rights within Halibut Avenue.  Several 
provisions of state law exert controls and limitations on the abandonment of public 
rights-of-way, most particularly, Section 39933 of the Government Code, which states: 
 

All navigable waters situated within or adjacent to city shall remain open 
to the free and unobstructed navigation of the public.  Such waters and the 
water front of such waters shall remain open to free and unobstructed 
access by the people from the public streets and highways within the city.  
Public streets, highways, and other public rights of way shall remain open 



1-02-034 
NAIM AND LOUISE OBEJI 
Page 17 
 
 

to the free and unobstructed use of the public from such waters and water 
front to the public streets and highways. 

 
In addition, Section 8324 of the Streets and Highways Code requires that the following 
findings be made by a local agency in any action to vacate a public street right-of-way: 
 

(a) At the hearing, the legislative body shall hear the evidence offered 
by persons interested. 
(b) If the legislative body finds, from all the evidence submitted, that 
the street, highway, or public service easement described in the notice of 
hearing or petition is unnecessary for present or prospective public use, the 
legislative body may adopt a resolution vacating the street, highway, or 
public service easement. 

The resolution of vacation may provide that the vacation occurs 
only after conditions required by the legislative body have been satisfied 
and may instruct the clerk that the resolution of vacation not be recorded 
until the conditions have been satisfied. 

 
Thus, given the status of King Salmon Slough/Fisherman’s Channel as navigable waters, 
the apparent prohibition within state statutes forbidding abandonment of rights-of-way 
providing access to such locales, and the possibility that the need for present or 
prospective public use for access to the waters of the slough from the terminal end of 
Halibut Avenue may exist that might similarly preclude the vacation, the Commission 
finds that the applicant has failed to demonstrate that the proposed street vacation would 
not adversely affect public access acquired by legislative authorization (i.e., acceptance 
of the fee-simple title or easements dedicated for public roads pursuant to an approved 
land division).  The Commission finds that the proposed vacation of public rights and the 
subsequent development of a private buildings that would block the street right-of-way, 
as requested in the subject coastal development permit application, would have the result 
of decreasing coastal access opportunities inconsistent with the access policies of the 
Coastal Act. 
 
Therefore, for the reasons discussed above, the proposed project would have significant 
adverse effects on public access.  The Commission therefore finds that the project is 
inconsistent with the public access policies of the Coastal Act and must be denied. 
 
E. Alternatives. 
 
Denial of the proposed permit will not eliminate all economically beneficial or productive 
use of the applicants’ property or unreasonably limit the owners’ reasonable investment 
backed expectations of the subject property.  Denial of this application to renovate the 
various over-water structures, construct new commercial buildings, and provide public 
access boating and upland support facilities would still leave the applicants available 
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alternatives to use the property in a manner that would be consistent with the policies of 
the Coastal Act. 
 
In addition to revising the proposed project in a manner consistent with the Coastal Act, 
there are existing uses of the property that allow the applicants/owners to have economic 
uses of the property without performing the proposed site improvements.   The project 
site consists of three parcels comprising a total of approximately five acres.  These lands 
are currently developed with a 79-space combination mobilehome/recreational vehicle 
park (currently licensed by the California Department of Housing and Community 
Development for a maximum of 86 spaces) and studio apartment complex, with a 70-slip 
by-lease small boat docking facilities, small boat refueling facility, and an onsite retail 
commercial convenience store. 
 
Therefore, the Commission finds that feasible alternatives to the proposed project exist 
for the applicants to make economically beneficial or productive use of the property in a 
manner that would be consistent with the policies of the certified LCP. 
 
F. California Environmental Quality Act. 
 
Section 13906 of the California Code of Regulation requires Coastal Commission 
approval of a coastal development permit application to be supported by findings 
showing that the application, as modified by any conditions of approval, is consistent 
with any applicable requirements of the California Environmental Quality Act (CEQA).  
Public Resources Code Section 21080.5(d)(2)(A) of CEQA prohibits a proposed 
development from being approved if there are feasible alternatives or feasible mitigation 
measures available, which would significantly lessen any significant effect that the 
activity may have on the environment. 
 
The Commission incorporates its findings on Coastal Act consistency at this point as if 
set forth in full.  These findings address and respond to all public comments regarding 
potential significant adverse environmental effects of the project that were received prior 
to preparation of the staff report. 
 
As discussed herein, in the findings addressing the consistency of the proposed project 
with the Chapter 3 policies of the Coastal Act, the proposed project is not consistent with 
the policies of the Coastal Act that restrict the dredging and filling of coastal waters and 
wetlands and require that development not adversely affect public access. 
 
As also discussed above in the findings addressing project alternatives, there are feasible 
mitigation measures and feasible alternatives available which would substantially lessen 
any significant adverse impact that the activity may have on the environment.  Therefore, 
the Commission finds that the proposed project cannot be found consistent with the 
requirements of the Coastal Act to conform to CEQA. 
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III. EXHIBITS: 
 
1. Location Map 
2. Vicinity Map 
3. Portion, USGS Aerial Photograph, April 28, 1989 
4. Project Narrative and Site Plans 
5. Biological Study and Mitigation Plan and Addenda, Mad River Biologists, 

November 18, 2002, December 20, 2002, and March 10, 2004 
6. Geologic/Geotechnical Report, LACO Associates Consulting Engineers, June 

2002 
7. Cultural Resources Investigation, Roscoe and Associates, November 2002 
8. Memorandum from Harless McKinley PE, Humboldt County Department of 

Public Works – Land Use Division to Community Development Services 
Department, In re: Conditional Use Permit No. CUP-02-04, dated July 25, 2002  

 


























































































































